Central Docket Section (A-130) Attn: November 30, 1983,
Docket No. G-81-3 Environmental

Protection Agency Washington, D.C.

204860

RE: Comments on the proposed rules 40 CFR Part 133 (WH-FRL-2410-5)
Secondary Treatment Information.

By: Peter Maier,P.E.
2767 Commonwealth Ave.
Salt Lake City, UT 84109
Tel: (801) 486-1405

The intention of Environmental Policies is the protection of the
Environment and Regulations should be the tools to achieve such protection.
Therefore it is of the utmost importance that the Regulations are technically
sound and that purpose and goal are clearly identified. Buzzwords only should
be used in requlations, if they have a distinct technical meaning. The only
technical meaning of the word secondary treatment is the fact that it
apparently follows primary treatment.

The lack of a proper definition of the word secondary treatment in the
regulations, is a prime example of the problems it has created in our present
clean water program.

The origin of the problems, of course, is the now adnitted incorrect
application and interpretation of the BOD5 test.

.BOD means Biochemical Oxygen Demand and indicates the use of oxygen
by aerobic organisms as a result of a food' supply.
The value, therefore, not only depends on the food supply itself, but also on
the actual presence of organisms.
All elements in nature fit into a certain recycle pattern, but the carbon and
nitrogen cycles are most significant when it concerns the co~relation of
oxygen use and municipal sewage.
When BOD values are allocated towards the use of oxygen by heterotrophs in
the carbon cycle and autotrophs in the nitrogen cycle, then these
BOD values become a summation of two bicochemical oxygen demands, namely the
Carbonacecus BOD and the Nitrogenous BOD.
Technical literature assumes, that when the BOD test is applied on municipal
sewage without seeding, the Nitrogenous BOD only will become significant
after é to 10 days and that the 5-day BOD value therefore can be considered
equal to the 5-day Carbonaceous BOD value,
Literature also provides the correlation factors to convert this standard 5-
day value into any other (time and temperature) Carbonaceous BOD value. The
S5-day C-BOD value only has academical value and conly was meant fo serve as a
timesaver.
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Average municipal sewage is considered to contain 200 mg BODS5/1 as a
result of carbon sources and 40 mg TEN/1l in nitragen sources. The
ultimate C-BOD is 1.5 x 200 = 300 mg/1l (at 200C) and the N-BOD
is 4.6 » 40 = 184 mg/l, thus making the total BODe gqual to 484 mg/l.
Cerrelating the N-BOD (or new buzzword NOD) with Ammonia only, ms iB ,pr
indicated in the new regulations, is incorrect and again will ignore about
40% of the N-BOD.

If water pollution regulations intend to protect the dissolved oxygen
levels in open waters, then it is obvious that this oxvygen level shouid be
protected against the exerted oxygen demand of the total BOD
of 484 mg/l and not as is presently the case against the 5 day C-BOD wvalue of
200 mg/l.

In fact it means, that the present program ignores 60% of the pollution it
tries to prevent. It also means that the actual waste of a human body (urine)
does not have to be treated.

The incorrect application and interpretation of the BODS test has
led to even more catastrophic results in the evaluation of treatment plant
pegformance with the data required for the discharge permit, namely
BODS and SSe
Plant performance evaluation with only these data, is not only technically
incorrect, it will lead to misleading conclusions. Plants which perform too
good are penalized and considered out of compliance with their discharge
permits. Undoubtfully some of these plants have been replaced
by new plants, which in fact only will treat the sewage half as good.

Summarizing the technical problems in the present Clean Water Program:
1. 60% of the oxygen demand peollution is ignored.

2. The program is technically incorrect.

3. The program can not be legally enforced.

4, ~he program stands in the way of professionals who try to correct it.

With other (kind) words, the present regulations do not provide the proper
tools to implement our national environmental policies.

I realize, that the regulations were never intended to substitu-~e textbook
science and that they therefore can not be blaimed for the engineering problems
in the field. But by not adhering to basic principles and science, they have
become a shelter for engineering malpractice and they have made any form of
accountability in the program nearly impossible.

The new proposed regulations do not correct the technical problems, they
only identify them and then only for those individuals, who understan the
technical issues.

The inveolved laymen in the program (administrators, peoliticians and taxpayers)
might not understand the issues and might not realize the tech~: nical
consequences of these rule changes.
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Expressions like BO to 90 percent treatment efficiency will stand out most,
while the distinction between Carbonaceous and Nitrogenocus BOD will probably
not be made. Therefore la¥Ymen might not realize, that the proposed
regulations do not require 80 to 90 percent treatment, but only 40 to 50
percent.

They prcobably also would become infuriated if they would realize, that with
the proper technoleogy applied in the past, the federal program could have
achieved a true 95 percent treatment efficiency at about half the cost.

I could address other technically confusing matters in the proposed
regulations, but I am of the opinion, that these matters would be corrected
automatically if existing technology is properly incorporated in
the necessary new regulations.

I however would like to address the conclusion under VIII
Regulatory Impacts.
The proposed rulemaking may be considered not to be "major"™ within the scope
of E.O. 12291, it clearly is a major deviation from the goals set for-nd in
our naticnal clean water policy. The change in fact represents a major
relaxation of treatment requirements.

This change can be compared with the rule change for disinfection, which
occured in 1977. Federal experts at that time must have realized that
disinfection of treated sewage was not only ineffective, but also ¢ caused
the formation of carcinogenic chlorinated hydrocarbons.

Not wanting to be linked to regulations that created pollution in water
pollution control facilities, they simply changed the rules and shifted the
responsibility for this disastrous requirement to the States.

The technical justification for this rule change was probably well docu-
mented, but again only understood by a few.

States never adapted their own disinfection requirements and so this form of
real pollution still continues.

As a result groundwater studies now indicate a 70 percent occurence
frequency in wells of the same chlorinated hydrocarbons formed in the
disinfection processes with chlorine.

That change of rUles then looks almost as if it were intended., chift the
responsibility and blaim for bad reguirements from the EPA LOstates

The present rule change for secondary treatment appears to quesignéd
with the same intention,

If you have any questions or if you want me to substantiate any of
the technical material brought forward in my comments, please don't
hesitate to contact me,
Sincereig, '
C

- R
Encl. __——»&4"" = -
CC: Senate Sub-committee ="
Congress Sub-committee Peter Maier,P.E.
State of Utah
et ale
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¥ejor Concerns, regerding the Cleen Weter Progrem in Uteh.

vy Peter Maier,P.E. (¥ Prepared for the Governor's Science
September 27, 1983 p— Council Sub-Committee on wastewater.

1. The Correct Use of the BOD testvelues.

— — — —
—— —

Oone of the Gosgls of the Cleen Water Progrem is the protection of the

ved o en concentration in open waters. ) )
giizgéradabiggwastewater (sewege) conteins food glements, which will
dtimulete eerobiec microbiologicel life in the weier. Both heterotrophic
and‘autotrophic microorgenisms will be stimulated and &s such will exert

en demand. )

ﬁﬁegxgﬁe standerd BOD5 test is used on raw sewege, its velue refers to th
oxygen used by heterotrophs only, mlso referred to &s Cerboneceous BOD. .
Yowever, when the ssne stenderd test is used on othgr semples (for exanapl
%raated seweage) this velue refers to the oxygen used by heterotrophs as
well as eutotrophs. ) . )
a:;ng thg 2095 testvelue 2= the conly velue, affecting the dissolved
oxvgen level in open weters, is not only incorrect, but Elsq confusing.
I+ certeinly misses the sbove mentioned goels in the Clean Tater Progren
comaitetely. *

b. In Professional Services.

In eveluzting the performence ond czpecity of existing sewaege trestment
»ients, it is essentiel to heve il operating dete.

‘o5t sewsge tresiment plents, however, do not heve any nitrogen date,
since this dete is pot reguired fer the discherge perait.

Zvalueting sewsge treatment plentis solely with ECDS velues is not only
technicelly incorrect, but cen leaed to serious errors. )
fiigh 30D5 velues of tre=zted sewege often is ceused by nitrificetion a&nd
in such ceses plenis are penalized for ireesting tooc good.

¢+ Use of Chlorine for Disinfection.

Hecent studies by ithe Americen Cencer Institute claim thet 2% percent of
a2"1 cancers are caused by chenicels in cur environment. ’

ind elthough there certeinly ie some scientific sxepticism, certein
chlorineied hydrocerbons, formed during the chlerinetion bProcesses, Er:s
on the bleck list of identified cercincgens.
In steed of weiting for herd evidence, it shculd be cuestioned if the
present disinfection prectices ere essentiel end ef

fiective in protecting
public hezalth.
The Yeter Pollution Conirol Boerd in the Stete of Illincis ceme to the
. conclusion, thai even without the ergument of cercinogenic chemicels,
disinfection prectices of treeted sewsge ere not Justified. Thereby
consenting with the opinion of public heelih officiels worldwide.

One actuelly cen meke & strong statement, thet the disinfection prectices
in Uteh violete public pelicy for weter pollution.

3. Groundwater Pollution.
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/ UTAH STATE UNIVERSITY

’ COLLEGE OF ENGINEERING
UTAH WATER RESEARCH LABORATORY

February 9, 1984

MEMO

To: Utah Science and Technology Council

From: Waste Water Treatment Committee for Water and Related Natural Resources
Technology (D. Adams, Chairman, L. Merritt, J. Pitkin, J. Reynolds, and
M. Wilson)

Subject: BDBS and Chlorination Issues

After numerous meetings and rather vigorous discussions dealing with
the said topics, the committee has prepared = brief review and its
recommentations. Operating under various time and budgetary constraints,
the study undertaken by our committee has beenr quite thorough and compre-
hensive. If there are any further questions or topics to be addvessed,
we would be happy to be of furthesr assistance.

VYpafalb
cc: Bartell Jensen

L. Douglas James
Randy Moon
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Problem Statement

The Clean Water Act (P.L. 92-500) provides a basic structure for the
broad goal of eliminating "the discharge of pollutants into the navigable
waters." Specific requirements must be met by individual point sources.
For wastewater treatment facilities the Clean Water Act requires effluent
reduction and achievement of effluent limitations based on secondary
treatment. Generally, it established levels of effluent quality for the
parameters biochemical oxygen demand, suspended solids, and pH. Sampling
and testing procedures are also specified. The individual states also
have the authority to require more stringent standards where appropriate.

Pollutants, treatment technologies and pollutional effects are con—
stantly changing as our knowledge and understanding of these phenomena
increase. The two major issues that our committee has been requested to
address are:

1. The use of the 5-day biochemical oxygen demand test as the
standard for determining the adequacy of wastewater treatment and
effluent limitations.

2. The requirement for disinfection of treated municipal wastes by
chlorination.

An objective evaluation of these issues based upon scientific facts

has thus been accomplished and is presented.



Biochemical Oxygen Demand (BOD)

"BOD is usually defined as the amount of oxygen required by bacteria
while stabilizing decomposable organic matter under aerobic conditions."l
The oxygen requirement is quantified by a bioclogical assay measuring the
oxygen consumed by bacteria while decomposing the organic material in a
waste. The test has been standardized and is conducted at 20°C for 5
days, i.e., BODs,

For many years the BODs5 test has been used to determine the pollu-
tional strength of domestic and industrial wastes, primarily for deter-—
mining the adequacy of wastewater treatment facilities operating effi-
ciency, quality of treated effluent and stream-pollution control activities
(oxygen depletion-wasteload allocation). Under certain conditions, the
BODs test not only measures the oxygen demand by the carbonaceous
matter, but also some nitrogenous oxygen demand.

1f sufficient populations of nitrifying bacteria are present in the
wastes, ammonia nitrogen is converted to nitrate in a biological process
called nitrification and thus nitrogenous oxygen demand is exerted. When
nitrifying bacterial populations are low there is little nitrogenous
oxygen demand exerted in the BODs test. Nutrients (phosphorus and nitro-
gen) are not included 25 a requirement for secondary treatment performance
under normal conditions, as secondary treatment does not effectively or
consistently remove them. Also water quality models and analyrical
cechniques applied to secondary treatment are wsually based on controlling
the ox;gen demand due to the carbonaceous component of the organic
material in the effluent. Here is where the dilemma seems to arise.

Usually secondary treatment facilities minimize the growth of nitrifiers,



under most circumstances, effluent from secondary treatment facilities
at or near design loadings will contain low nitrifier populations
especially during cold weather when nitrifier growth rates are minimal.
But some facilities (oxidation ditches, trickling filrters, under loaded
treatment facilities, etc.) can generate effluents containing high popu-
lations of nitrifiers and thus nitrogen can contribute to the oxygen de-
mand in the BODs test. Thus the BOD5 test may give varying results when
trying to compare treatment facility performance. 1In an attempt to
evaluate the BODs test EPAZ compared 82 months of winter effluent

BODs and carbonaceous BOD5 (CBOD5)> values from 26 secondary

treatment facilities (data selected to reflect performance during criti-
cal design conditions). The objective of this analysis was to determine
the NOD in the BODs test under design conditions. From the data
analysis and various regressions for a BODj5 v;lue of 30 mg/l, the

CBODg was predicted te range from 24-27 mg/l resulting in a nitrogenous
oxygen demand (NOD) of 3-6 mg/l. The EPA is proposing that the NPDES
authority can use a CBODg or the BOD5 but for a BOD5 effluent

limitation of 30 mwg/l a 25 mg/l CBOD5 would be used (i.e., the use of
the CBODg would result in a 5 mg/l more stringent standard).

The above general facts regarding the BODs test have been known by
the professional community for several decades. Accounting separately
for the NOD appears to have become an issue only recently because of the
potential impact on treatment facilities being required to provide higher
levels of treatment. While limited CBOD data have been developed in
Utah, it does not appear that unusually high NOD concentrations have
occurred in treated effluents or have created compliance problems. The

state has also considered the NOD in determining the impact of effluent



discharges on downstream oxygen levels. However, it may be prudent to
develop more data on CBODg and nitrogen components in treated effluents
to more clearly determine and understand potential problems in treatment

plant performance and to more accurately assess impacts on the receiving

sCreams.

Recommendations

The recommendations of the committee are:

1. To allow the alternate CBODg5 test, but the standard would be
5 mg/l more stringent than the BODy standard.

2. It is strongly suggested that addictional data for treatment
faciliries in the State of Utah pertaining te the measurements of CBODg
and BODg be obtained. Data also needed would include total Kjeldahl
nitrogen (TKN), ammonia (NH3-N) and nitrite (NOp-N) for treatment
facilities discharging into rivers or streams which appear to have
potential dissolved oxygen (DO) depletion problems.

3. Although oxygen demand is not seen as a serious problem in most
of the rivers and streams in the state {(there are, howewver, isolated
exceptions), it is recommended that as additional data are obtained

wasteload allocations (carhcnaqgcus and nitrogenous input) be reevaluated.

Chlorinacion

The issuve of whether to chlorinate or not to chlorinate wastewater
ef fluents being discharged into the rivers and streams of Utah was expanded
to a broader issue of whether disinfection of wastewater effluents should
be required at all. Considerable controversy exists over what to do
regarding the disinfecrion of municipal wastewater®,5,6 Some of the

issues relare to aquatic life damage, protection of public health



related to body contact and drinking uses, health hazard to workers at
waste treatment plants, health risks associated with recreational waters,
potentially harmful or toxiec chlorinated hydrocarbon formation, residual
chlorine, and chloramine toxicity, pathogen control, etc. Many
studies?»8,9,10,11 have related various diseases and epidemics to
drinking water supplies contaminated by sewage. Epidemiological studies
with respect to the effects of disinfected or nondisinfected wastewater
effluent on the human populartion are not well documented. Evidence of
these effects is very difficult to obtain and verify although there
appears to be some evidence that nondisinfected sewage discharged to
recreational waters in significant concentrations can spread disease.

How much disease, what are significant concentrations, what are infectious
doses, proper indicator organisms, standards, etc. are subjects which
have been discussed for decades and will continued to be discussed in the
future,

There appears to be no doubt that domestic sewage can contain human
pathogens (bacteria, wviruses, etc.) shed in the fecal discharges of
infected individuals. Although there are still many unknowns and wvariables
regarding pathogen sensitivity and survival, it seems only reasonable
that socme form of pathogen control (disinfection) be practiced prior to
gffluent discharge.

The means by which this is accomplished is another issue. Chlorina-
tion has often been criticized because of potential harmful effects that
are associated with this disinfection process (residual chlorine, chlori-
nated and potentially toxic organics, groundwater contamination, aquatic
life damage, etc.). The toxic effects of chlorine on aquatic life

receiving secondary discharges are usually mitigated by dechlorination.



The potential impacts of chlorinated organics on aquatic systems are
still relatively unknown. Chlorination has been studied wore than any
other disinfection process and researchers are still unsure of any
associated public health risks. Other altermnatives for disinfection are
receiving wide spread attention (primarily ultra-violet radiation and
ozonation) but much more information and research is still required
regarding pathogen inactivation, contact and mixing chamber design, mode

of action, cost, etc.

Recommendations

In conclusion, until an effective alternate means of protecting our
nation's waterways or accepted public health criteria dictates a change
in current technologies or practices, the committee recommendations are:

1. Disinfection of wastewater effluent prior to discharge should
be continued,

2. Review the current state-of-the-art of disinfection technologies
for municipal wastewater disinfecton as there appear to be some potentially
cost effective alternatives to chlorimation.

3. Continue research to better define and resolve disinfection
technologies.

4. As the state of knowledge with respect to the potential for harm
to the public health from the disinfection of sewage increases and sub-
stanctial evidence is obtained, reevaluate the data and make recommendation

for changes.
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u PA® INCORR PLEMENTATION OF C N W

BY: Peter Maler,P.E. November 1887.

The Congress passed the Clean Water Act of 1872 with the main goal teo
eliminate water pollution by 18B5 and gave the EPA Adeinistrator a
mandate to lmplement federal! regulations tc achieve this goal.

Iln 1286 the Congress coverwhelmingly passed an extension te the Act,
without realizing (being told) that the EPA Administrator i{n 1884 had
changed the Act's goal for 100% treatment (elimination of pollution)
to a mere 30% treatoment of sewage, cbvicus!y {in deflance of the intent

of the Act &and coompletely I{nadequate to control even minor water
pellution.

The problems lays with the incorrect application of the BOD
(Biochemical Oxygen Demand) test in the regulatory program.

The test (develocped 70 vyears ago) ldentifies it wastewater is
biodegradable &and how much OXYEET will ©be required for this
bicchemical oxidation. Since sewage contalns carbonacecus (fecal) and
nitrogenous (urine) elements, the test will measure simultaneousiy the
oxygen wused for carbonacecus oxidation (C-BOD) anéd nitrogenous
cxidation (N-BOD). The-differentiation &=—wsn can only be achieved by
inhibiting the &activities cf autotrophs (nitrifiers), thereby
eliminating the nitrogenocus oxidation (N-BOD) ;

The C-BOD value (tecal waste) represents G60% and the N-BOD value
(urine waste) represents 40% of total BOD value in sewage

The duration of the EOD test at standard conditions (20 degrees
Celcius) will take 30 davs. It, however, is possible to utilize the
S-day value of the test in combinatien with the TKN (Total Kjeldahl
Nitrogen) test value to calculate the - total BOD value, but then only
if the inhibited BODS (C-BDDS) test wvalue is wused. The following
fermula 1s used to calculate the tota! BOD:

BOD = 1.5 X C-BOD5 + 4.8 X TKN.

The S-day walue (BODS5) of the test by
but also extrecely wisleading.

itself is not onlv mesningless,

EFA in its haste to initimste & program based its discharge permit
regulatory program soclely on the 5§ day wvalue of the BOD test (B0ODS),
in order to . achlieve secondary treatment. This at that tioe was
considered B5% treatment, but lacked the definition of what type of
pollution. Existing practice and State regulations, however used the S
ciy value of the BOD test and EPA assumed the same for the federal
program, apparently mnot realizing that it only asddressed ESX eof 25%
percent of the BOD value. The results of this incorrect application of
the EOD test have been disastrous, especlally since the professicnals
in the field also ignored the limitations ef the BOD test.
treatment facilities were Incorrectly evaluated on their lcading
conditions and their performance. Hany were cons idered out of
compliance with their discharge permits, while In reality these
facilities were treating the sewvage better as was Tegquired under their

pereit. In many instances plants have been replaced with plants tLhat
only schieve half Lhe treatment of the repiaced ones.

Existing



The problems were recognized behind closed doors in the late seventies
and obvicusly had an {cppact on the fact that EPA very seldom pursued a
ngupposedly” violation of a discharge permit. Except in 15B1 when the
EPA fined Dubugque lowa $10,000.- per day for allegedly violating their
discharge permit. The City perforced the correct EOD test and proved
that the facilities perforesed better as was required under the permit.
Forced to correct this gituatien, EPA modified in 1884 their
regulations allowing the inhibited BODS test (C-BODS5) in stead of the
BODS test, thereby quietly Ilowering treatment standards froom 100%
treatcent (elimination of water pollution) to 30% treatment, in fact
ignoring 33% of the fecal waste and 100% of the urine waste In sewage.
lronically EPA considered this a minor change in their regulations and
therefore did not deem 1t necessary te Inform the Ccngress or to
obtain 1its permission. This enorcous relaxation of treatoent
requirements was quietly achieved without any public discussions eor
interference. The simple rule change only applied to discharge permit
violations, it was not forced tc be wused in the fileld for waste load
allocations or for the design of treatment facilities. In fact it cdid
not eliminate the construction of faulty designed treatment facilities
and as such did not stop the horrendous waste of publle funds.

EPA justifies the relaxatien of treatment requirement

claiming
erxcessive cost for comounities to meet stricter treatment
requirements, but .it alsoc openly admits that sewage treatment

technology is avallable to achieve 85% treatment at half the ccst the
public now pays for 30% treatment. Thereby !t vioclates anuther section
under the Clean Water Act , which demands the application of best
available technology (BAT) to achieve the goals of the Act.

1t is obvious that EFA's regulations will never achleve or even comne
close in meeting the goals of the Clean Water Act, in spite of the
expenditures of blllions of public dollars. The only way to achlieve
these goals is to apply technology correctly in the regulatory
program, which automatically will force the professicnal soclely o
use correct science and techneleogy In thelr studles and (more
important) in their designs of sewvage treatment facilities.

A present situation In Salt Lake Cocunty 1Is & typical
ludiecrous conditions as a result of incorrect testing.

The treatment facility of Salt Lake Clty achieving 35% treatment, but
{n cocpliance with the discharge permit, recelved recently an award
from the EPA, while the treatment facility of Murray City (five miles
upstream of the Jordan River) achieving 7O% treatment is fined by the
game Agency %10,000.- per day of allegedly violating their discharge
permit. Although authorities could apply the inhibited test anc force
the EFA to withdraw their viclatlion case. lt has not done so, since it
also would show that it is not necessary for Murray City to abancdon
their plant and hook-up to a brand mnew $150 willion  dollar (55%

sederal funded) treatment facility that only wil!l provide 30 to 40 %
treateent. :

example of the
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GRELLT TMAYAY By
The Honorable Wayne Owens e 494
U.S. House of Representatives 25 E j ij
Washington, D.C. 20515 . J S :

Dear Representative Owens:

Thank you for your letter of December 17, 1987, requesting that OTA
consider Mr. Maier’'s arguments about the BOD-5 test in the Clean Water Act,
Dr. Friedman referred your letter to me, since I was the project director for
OTA's report on Wastes In Marine Environments, which included analyses of some
Clean Water Act programs; that report is enclosed for your information, 1
apologize for the delay in responding te your letter, but I was fully
committed to an ongoing assessment when your request came.

Mr. Maler seems to be making two assertions: 1) the BOD-5 test does not
address the full range of pollutants that cause bicdegradation and subsequent
oxygen reductien; and 2) oxidation ditch technology is a cheap and efficient
way of treating sewage. His first contention appears to be correct; the
second may or may not be, depending primarily on site-specific considerations.
The logical relationship between the two assertions is somewhat incomplete,
Let me try to explain.

As Mr. Maler asserts, the BOD-5 test does not address nitrogenous
wastes, which, aleng with the carbonaceous wastes the test does measure,
generally are biodegradable. Thus, depending on the relative amounts of these
different wastes, the test will more or less accurately measure the potential
for oxygen reduction. With regard to carbonaceous wastes, though, the BOD-5
test does provide an index of relative treatment, and under current EPA
regulations it determines whether a given sewage treatment facility does or
does not provide "secondary" treatment. Provision of secondary treatment is
required by statute for most sewage treatment plants in the United Scates,

The nitrogenous wastes -- those for which the BOD-5 test is less
appropriate -- can still be treated with "tertiary" or "advanced wastewater"
treatment techniques. Such treatment involves chemical processes and builds
on the bioclogical processes typical of secondary treatment. However,
provision of tertiary treatment is pot required by statute.

Mr. Maier's second contention i{s that the oxidation ditch technology is
a cheap and efficient way of providing both secondary and tertiary treatment.
This contention is more controversial but is also the more impertant one, aeven
if only true for certain sites. Unfortunately, the determination of relative
costs depends on many factors, including the cost and availability of land



(oxidation ditches require relatively large areas), regional costs of labor
and capital, whether or not there is an existing treatment facility, and the
specific characteristics of the wastewater stream -- all of which need to be
evaluated on a case-by-case basis.

To the extent that Mr. Maier’s contention is correct at any site, there
is the possibility of both cost savings and desirable environmental results.
It would thus seem appropriate to allow comparison of this and other
alternatives for any given site needing new or expanded sewage treatment
capacity. Federal funding for such capacity is channeled through EPA’s
Construction Grants program. This program, which has involved tremendous
public expenditures during the last two decades (see pages 25-26 in the OTA
report), provides grants for constructing new sewage treatment plants or
upgrading old ones -- primarily to meet the Clean Water Act requirement for

secondary treatment,

I hope this information will help you in your deliberations. You may
wish to contact the committees of jurisdiction regarding the possibility of
conducting formal hearings on oxidation ditches -- their capabilities and
costs, and EPA's role in research and regulation of this techmology. For
example, the Committee on Science, Space, and Technology has jurisdiction over
EPA's research and development activities; the Committee on Public Works and
Transportation has jurisdiction ovar the Construction Grants Program. EPA's
Office of Municipal Pollution Cont -ol might also have relevant information
about the technical and regulatory status of oxidation ditches.

If T can be of further assistance, please call me at 228-6856.

Sipcerely,
|
[y ziékbﬁﬁrbfﬁﬁfwﬁg
Howard Levenson

Senior Analyst

Oceans and Environment Program

Enclosure
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TESTIMONY FOR THE SUBCOMMITTEE ON WATER RESOURCES

SUMMARY :

The Clean Water Act of 1972 is not being implemented by the EPA,
as clearly was intended by the Congress, due to the fact that
the federal regulatory program uses a pollution test incorrectly.
The federal regulatory program ignores 35% of the water pollution
caused by fecal waste and 100% of the water pollution caused by
urine waste. It ignores 65% of the water pollution caused by
sewage. The Congress promised the American public in 1972, that
all water pollution would be eliminated by 1985. HNow in 1990,
eighteen years later, our open waters are still used as urinals
for our cities. The Clean Water Act also authorized the EPA
Administrator to achieve the goals of the Act by demanding

"Best Available Technolegy." Best available technology in 1972
was 95% treatment, but the EPA Administrator currently only
demands 35% treatment. The incorrect use of the test also made
it impossible to enforce the federal program; treatment
facilities could not meet their discharge permits simply because
they were treating the sewage better than was required under
their permits. In 1984 the EPA recognized this problem and
modified the regulations by allowing a different test, the
inhibited BOD test. This test simply does not measure the water
pellution caused by urine waste. This test brought most of the
facilities, earlier considered out of compliance, into compliance
with their discharge permit. Prior to 1984, communities with
facilities considered out of compliance with their NPDES
discharge permit would be forced to modify or construct a new
treatment facility, and were actually penalized for treating the
sewage better than was required.

By changing the rule in 1984, the EPA at least would not penalize
a sewage treatment facility for treating the sewage better than
was required, but at the same time the EPA officially ignored
35% of the water pollution caused by fecal waste and 100% of

the water pollution caused by urine waste. The lack of urine
treatment has been disastrous for the federal program. Urine
first is biochemically oxidized into nitrate, and exerts an
oxygen demand on the open water. Then, as a nitrate, it becomes
a fertilizer for algae growth, which not only contributes toc the
eutrophication of lakes, but also creates all types of problems
in wetlands, bays and oceans.

The incorrect testing alsc caused major problems with the designs
of sewage treatment facilities. Facilities were basically design-
ed for the wrong type of waste. It is therefore not surprising
that so many problems are experienced with the operation of

sewage treatment facilities.

To add insult to injury: If the EPA had demanded "Best Available
Technology," as so clearly directed by Congress, most sewage in
this nation would by now have received 95% to 98% treatment at
probably half the cost the public now pays for a meager 50% to



60% sewage treatment. There also would have been plenty of
money to spend on treating certain forms of pollution in sewage,
which now is completely ignored.

Utah State's Science Council evaluated this issue in 1983 and
recommended in 1984 that the State should apply the BOD test
properly. After a six month period the Council would evaluate
the State's Water Pollution program with the new technical data.
The Governor rejected the Council's recommendation, claiming
that this would wvioclate federal EPA policies.

As long as the EPA does not require correct testing, the water
guality in our rivers, bays and oceans will only deteriorate
further and the nation will continue to pay a wvery high price
for treatment facilities that hardly provide sewage treatment.
Achieving the interim goal of the Clean Water Act, swimmable
and fishable waters, is possible. The only problem is that it
does not require a specialized environmental-industrial complex,
which presently has a monopoly on the knowledge needed to
evaluate the projects it proposes and builds.

BIOCHEMICAL OXYGEN DEMAND (BOD) TEST:

The BOD test was developed in 1920 in England and enables
scientists and engineers to predict if certain wastewaters are
biodegradable and how much oxygen demand would be exerted if
such wastewater would be discharged in open waters. A sample
of the wastewater is put into a test bottle, which contains
oxygen rich water, and oxygen consumption is measured until
all the waste is oxidized.

Figure 1 represents a BOD test curve for municipal wastewater.
There actually are two biochemical oxygen demands, one caused

by heterotrophic organisms feeding on the carbonaceous compounds
{fecal waste) called the C-BOD, and the biochemical oxygen demand
caused by autotrophlc organisms feeding on nitrogenous compounds
(urine and proteins) called the N-BOD.

The reading of both BOD curves not only depends on the guality
of feed compounds, but also on the presence and guantity of
micro-organisms in the test bottle. Without the organisms, there
would be no test reading at all. Autotrophic organisms are more
complex than the heteroctrophic organisms and take more time to
grow and multiply. It takes a heterotrophic organism several
minutes to multiply, while it takes an autotrophic organism
several hours.

Since there was a distinct kink to the BOD test curve after

6 to 8 days, it was assumed that the activities of the auto-
trophic organisms only became significant after 6 toc 8 days,
and therefore the 5-day reading of the test only represented
the C-BOD. Since the N-BCOD could also be calculated with the
result of the TKN (Total Kjeldahl Nitrogen) test, the 5-day
BOD reading became a time saver. Instead of having to wait
30 days, one could calculate the BOD wvalue of a wastewater
with the 5-day BOD (BOD5) test walue. If applied on sewage,
as assumed in most literature, the S5-day BOD test value would



be 200 mg/1l and the TEN reading would be 40 mg/l. Using the
time correlation factors developed for this test, one can
calculate the C-BOD by multiplying the S5-day reading of the
test (BOD5) with 1.5. The C-BOD of sewage is 300 mg/l. The
N-BOD can be calculated by multiplying the TKN test wvalue with
4.6, which will result in a N-BOD value of 184 mg/l. The total
BCD wvalue of sewage is 484 mg/l.

The Clean Water Act directed the EPA to initiate a federal
program demanding "Best Available Technology" (BAT) or at

least secondary treatment. The only scientific definition

for secondary treatment is the fact that it feollows primary
treatment. There is no scientific definition. However, if
someone active in this field was asked, he would answer that
secondary treatment is bioclogical treatment, or more specifically
he would say it is 85% BOD treatment.

BOD in the meantime became the 5-day reading of the test and the
differentiation between C-BOD and N-BOD was ignored or forgotten.
When the EPA set pollution limits for their NPDES permit program
it used the 85% treatment definition of secondary treatment and
the BOD5 pollution limit was consequently set for less than

30 mg/1l BOD5. Figure 1 shows the BOD test curve on sewage.

By addressing only the 5-day value of the test curve, 35% of the
C-BOD and 100% of the N-BOD is clearly ignored.

The EPA demanded the same BOD test to be performed on the
discharge of a treatment facility in order to meet the NPDES
limit of less than 30 mg/1 BOD. Since the sewage had been
subject to the environment, which has an abundance of auto-
trophic micro-organisms, their activity was no longer delayed
for 6 to 8 days. The N-BOD, therefore, is a significant part
of the BOD5 test value. Figure 2 indicates a C-BOD5 wvalue of
18 mg/1l and a N-BOD5 value of 22 mg/l, making the BOD5 test
value 40 mg/l. Until 1984, rule change would allow the in-
hibited BOD5 test, which would result in the BOD5 test, to be
the same as the C-BOD5 test value, since there would be no
N-BODS.

As mentioned earlier, most research on this testing was per-
formed between 1920 and 1930. Most testing was probably
performed with very fresh sewage which probably was the reason
that the activities of the autotrophic micro-organisms was 6 to 8
days delayed. Human discharge has an abundance of heterctrophic
organisms in fecal waste, and therefore hardly has any auto-
trophic organisms since urine does not contain any micro-
organisms. Autotrophic organisms have to come from the
environment or from their own growth. This caused the delay

of the N-BOD and not the compatitive environment. Since there

are plenty of autotrophic organisms in our environment, their
activity is nearly immediate especially if sewage is exposed to
the environment. The assumption that the 5-day BOD test reading
is carbonaceous for sewage has been proven to be incorrect. 1In
several cities sewage has been properly tested and shown that 30%
te 50% of the 5-day test readings were nitrogenous BOD. Most



process designs for sewage treatment facilities assume that the
5-day reading is only carbonaceocus BOD and treatment processes
and units are sized accordingly. Since this assumption is wrong,
these treatment facilities are incorrectly designed. The
treatment facilities are often over-designed for carbonaceous
waste and not capable of handling nitrogenous waste, thus a large
load of the facility will consist of nitrogenous BOD.

The sewage treatment facility for Salt Lake City was, according
to the engineering study, overloaded. The correct testing
showed that the plant only used 35% of its design capacity for
carbonaceous BOD and did not provide any treatment for the
nitrogenous BOD. The incoming sewage consisted of 40% N-BOD.

The following examples clearly show the problems caused by
incorrect testing:

RAW SEWAGE: C-BOD5 = 200 mg/l
TKN = 40 mg/1
BOD = 1.5 x C-BOD5 + 4.6 x TKN = 484 mg/1

SECONDARY TREATMENT: BOD5 less than 30 mg/l.
No treatment requirement for N-BOD or TKN.

Plant A: Conventional Design
Effluent: BOD5 = 25 mg/l IN COMPLIANCE WITH NPDES PERMIT.
TEN = 40 mg/l
BOD = 1.5 x 25 + 4.6 % 40 = 221 mg/l (65% treatment)

Plant B: 0ld Fashioned Design
Effluent: BOD5 = 40 mg/l NCT IN COMPLIANCE WITH NPDES PERMIT.

C-BOD5 = 20 mg/l
TEN = 10 mg/l
BOD = 1.5 x 20 + 4.6 x 10 = 81 mg/l (83% treatment)

Plant C: Best Available Technology
Effluent: BODS 10 mg/1 EXCEEDING ITS NFDES PERMIT.

C-BOD5 = 5 mg/l
TEN = 4 mg/l
BOD = 1.5 x5 + 4.6 x 4 = 25 mg/l (95% Treatment)

Plant C, according to EPA cost data, can be operated and built
for half the cost one has to spend for Plants A or B. The
superior treatment and the savings in cost does not appear
significant for the EPA to demand this type of treatment in
order to implement the Clean Water Act as clearly was intended.
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Thanks to the Clean Walter AcCL,

this environmental-industrial complex

bas an open door to the federal treasury.

#

With his attack on the BOD-5
test and the design of sewage
plants, Maier broadened his

#critique frem Salt Lake Cicty to
the nartional clean-water program.

Washingron, D.C., water-law-
yer Larry Silverman says that
people at EPA headgquarters tell
him off the record that Maier is
right, and that regulations and
tests can and should be im-
proved. But they also tell him
change is impossible because,
Silverman says, ‘It would re-
quire the re-education of an
entire industry.'" He adds thart it
might also require the re-tooling
of an industry that is happy with
the startus quo.

Salt Lake Ciry illustrates the
industry’'s ability o resist

change. According to Silverman,

“In Salt Lake City, as in most of
the country, there is a sewer
lobby. Thecy have a product to
sell and they sold it. There are
equipment manufacturers, cngi-
ncers who design it, construction
companies that build it. They're
all good citizens in the sense that
they support the local politicians;
they are well placed and highly
organized."’

hanks to the huge sums

allocated to sewage plant

construction under the
Clean “Water Act, this environ-
mental-industrial complex has an
open door to the federal treasury.
It also has a monopoly on the
knowledge needed to evaluate
the projects it proposes and
builds.

12-September 28, 1987 -- High Country News



PETITION FOR RULEMAKING BEFORE THE
ENVIRONMENTAL PROTECTION AGENCY

To Amend the Secondary Treatment Regulations
For Biochemical Oxygen Demand for Publicly-
Owned Treatment Works, 40 C.F.R. Part 133

Petitioners: Peter Maier, P.E.; Sierra Club, Utah Chapter;
Intermountain Water Alliance; Southern Utah Wilderness
Alliance; Western Colorado Congress; Stone Fly Society
Chapter of Trout Unlimited and the Federation of Fly
Fishers; and the Utah Wilderness Association.

Submitted August 6, 1993.
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PETITION FOR RULEMAKING

INTRODUCTION:

Peter Maier, P.E.; Intermountain Water Alliance; Sierra
Club, Utah Chapter; Southern Utah Wilderness Alliance; Western
Colorado Congress; Stone Fly Society Chapter of Trout Unlimited
and the Federation of Fly Fishers; and the Utah Wilderness
Association ("petitioners") hereby petition the Environmental
Protection Agency (EPA) to amend its Secondary Treatment
Regulations for Publicly Owned Treatment Works (POTWs), 40
C.F.R. Part 133. Specifically, the purpose of this petition is
to amend the regulations governing Biochemical Oxygen Demand
(BOD) . These amendments are necessary to implement the Clean
Water Act's (CWA) requirements for the application of best
practicable waste treatment technology for POTWs.

I. LEGAL BASIS FOR PETITION

A. Authority for This Petition and Availability of
Judicial Review

The authority for this petition arises under both the CWA
and the Administrative Procedures Act , 5 U.S.C. § 551 et. seq.

(APA) . Section 553(e) of the APA provides that "[e]ach agency
shall give an interested person the right to petition for the
issuance, amendment, or repeal of a rule." The petitioners are

"interested persons," being individuals and groups that have had
a long-standing interest in the quality of this nation's
navigable waters, and who are affected in the use of those
waters for drinking, agriculture, fish consumption and
recreation by the quality mandated by the EPA.

Authority for this petition also arises under CWA section
509(b), 33 U.S.C. § 1369(b). ©Under this section, an interested
person may apply to review a CWA regulation in a federal Circuit
Court of Appeals following the 120-day limitations period,
provided that the petition is based on "new information.”™ This
petition is based on new information since the last revision of
the regulations, which began in 1982 and which ended with the
promulgation of final rules in 1984.' However, judicial

I 49 Fed. Reg. 37,006, Sept. 20, 1984; 49 Fed. Reg. 40,405, Oct. 16, 1984. The new
information upon which this petition is based includes information contained in appendices I, III,



precedent indicates that before such a review can be had, a
petition for rulemaking must first be presented to the EPA.°?
Notwithstanding this judicial precedent, the petitioners also
believe that a petition before the EPA to amend the regulation
is a more appropriate forum than federal court. However, in the
event that this petition is denied, the petitioners intend to
seek reyiew of the denial in federal court under CWA section

509 (b) .

As the Oljato court stated, "EPA should respond to the
petition and, if it denies the petition, set forth its reasons."”
Likewise, section 553 of the APA requires the EPA to at least

IV, Vv, VI, VIII, IX & XI.

2. Oljato Chapter of the Navajo Tribe v. Train, 515 F.2d 654 (D.C. Cir. 1975). The court in
Oljato was hearing a challenge to a standard of performance under the Clean Air Act (CAA),
pursuant to section 307 of that act. Like this petition, that case involved a challenge arising after
the limitations period for challenging a rule, based upon new information. The court determined
that the challenge could be heard, but only after a petition for rulemaking was first made to the
EPA.

Although that case dealt with the CAA, the judicial review section of the CWA is the
same in all applicable respects, and indeed CWA section 509 was based on section 307 of the
CAA. Further, this petition provision was applied to the CWA (although not in the context of a
petition based upon "new information") in Save the Bay v. Administrator of EPA, 556 F.2d 1282
(5th Cir. 1977).

. The court in Oljato, supra, specifically stated that "[i]f the petition is denied, the
petitioner may seek review of the denial in this court pursuant to [CAA] section 307." Likewise,
review would be available here under CWA section 509(b).

Review in federal court would also be available under section 704 of the APA which
provides that "final agency action for which there is no adequate remedy in a court [is] subject to
judicial review."



provide "a brief statement of the grounds for denial," if in fact
the petition is denied. The adequacy of this statement of reasons
can also be reviewed in federal court.® The petitioners request the
EPA to respond within 60 days, which we believe to be a reasonable
time.® If the EPA cannot make a decision on the merits of the
petition within 60 days, we request that the EPA notify the
petitioners of its schedule of action within this time.

Petitioners also request public hearings on this matter, and
full notice and comment opportunities. We believe that this is in
the best interests of all involved, including those who might be
opposed to the new regulations requested by the petitioners. We
request that a least one hearing be held in Denver, as it is a
central location in the West, where the petitioners reside.

B. Legal Inadequacy of the Present Regulations and Need for
Revision

The CWA has a general mandate that the discharge of pollutants
into the navigable waters of the United States be eliminated by
1985, and made swimmable and fishable by 1983. CWA § 101. Although
this has clearly not occurred, it is still the duty of the EPA to
work towards these goals. Further, the CWA contains specific
provisions that require the EPA to amend its regulations governing
secondary treatment of sewage from POTWs whenever it appears that
better technology exists to treat waste better than that which is
being utilized to meet current regulations. This is especially true
when implementation of new regulations can be achieved at an equal
or lesser cost than the ones now in place, as 1s the case with the
petitioners' proposed amended regulations for BOD.

Specifically, CWA section 304 (d) (2) requires that from time to
time EPA shall promulgate information and guidelines to implement
section 201. Section 201 (b) requires waste treatment management
plans and practices which shall apply the "best practicable waste

. See NRDC v. SEC, 389 F.Supp. 689, 702 (D.D.C. 1974) (remanding for lack of section 553(¢)
statement), 432 F.Supp. 1190, 1208 (D.D.C. 1977) (holding explanation in subsequent section 553(e)
statement to be arbitrary and capricious), and 606 F.2d 1031, 1042-53 (D.C. Cir. 1979) (reversing
district court on merits, but holding that review was available).

3. See Environmental Defense Fund v. Hardin, 428 F.2d 1093, 1099 (D.C. Cir. 1970), where the
court required the EPA to respond to the petitioners within 30 days on an action relating to the
registration of DDT.




treatment technology before any discharge into receiving waters."®

This means that the EPA must set the most stringent effluent
standards which are achievable at a reasonable cost- not just to set
standards that existing POTWs can automatically meet. CWA
requirements are intended to be technology-forcing, not technology-
accommodating. This petition shows that the current regulations do
not reflect the best practicable treatment technologies, and that
the proposed regulations would go a long way towards achieving the
best practicable technologies available.

The current regulations also violate CWA section 304 (d) (4),
which mandates that the EPA must set secondary treatment standards
for treatment facilities by "assuring that water quality will not be
adversely affected by deeming such facilities as the equivalent of
secondary treatment." As fully explained in part II of this
petition, the EPA is wviolating this mandate through its secondary
treatment regulations, 40 C.F.R. Part 133, which allow up to 65% of
the waste from POTWs to be ignored by the present regulations. The
present regulations do not assure that water quality is not
adversely affected, and must be changed. As also explained in part
II, it should be emphasized that the proposed regulations would not
increase construction costs for new POTWs, and in fact may be
cheaper to build than current POTWs on line which are designed to
meet the current regulations.

Amending the secondary treatment regulations for POTWs is also
required to comply with section 304 (d) (1), which states that "from
time to time," the EPA shall publish information on the degree of
effluent reduction attainable through the application of "secondary
treatment." The regulations have not changed since 1984, and it is
about "time" that the EPA take a hard look at technologies that
could increase the degree of effluent treatment attainable through
"secondary treatment."

ITI. FACTUAL BASIS FOR PETITION

The main deficiency of the current BOD regulations is that they
only address the oxygen depleting water pollution caused by C-BOD

6. This includes the "confined disposal of pollutants so they will not migrate to cause water or
other environmental pollution and shall provide for consideration of advanced waste treatment
techniques." Section 201(d)(1) further requires "the recycling of potential sewage pollutants through

the production of agriculture, silviculture, or aquaculture products."

7. Taking into account when those revisions were begun, it has been over 10 years.



(carbonaceous organic waste in raw sewage, comprised mostly of fecal
waste), and they ignore oxygen depleting water pollution caused by
N-BOD (nitrogenous water pollution sources and their end products,
nitrates, comprised mostly of urine and protein wastes). Also, the
current regulations only account for interim 5-day BOD values, and
not the ultimate values. By implementing the proposed amendments,
new and renovated POTWs can achieve much better results for N-BOD
and C-BOD reduction, at a cost that is no more or below the cost of
designing POTWs to meet the current regulations.

A. Historical Background of Secondary Treatment

The Clean Water Act established as its main goal to eliminate
all water pollution by 1985. The Act authorized the EPA
administrator to establish a national regulatory program, and in
order to achieve the goals of the CWA this program had to be based
on best practicable treatment technology for POTWs and should demand
at least "secondary treatment."

Prior to this legislation, secondary treatment was defined by
treatment process types that followed primary treatment, i.e.,
activated sludge, trickling filters, etc., and was not defined by
effluent standards. To satisfy the requirements of the act, the EPA
changed the definition of "secondary treatment" from a process type
definition to an effluent standard definition, after the EPA
established that the effluent of existing "secondary treatment"
facilities could achieve an effluent containing less than 30 mg/l of
BOD5 (Biochemical Oxygen Demand test after 5 days) and SS (Suspended
Solids). Since BOD5 test values on raw sewage influent are
generally assumed to be 200 mg/l,® it was concluded that the required
effluent standard of 30 mg/l represented 85% treatment, an
acceptable first step toward the ultimate goal of elimination of all
water pollution, or 100% treatment.

Although biological oxidation of nitrogenous materials causes
errors in the standard BOD5 test (often referred to as
"nitrification interference"), and has been recognized in the
technical literature for at least 50 years,’ it was ignored when EPA

¥ 48 Fed. Reg. 52,275 (1983); American Society of Civil Engineers and the Water Pollution
Control Federation Manual of Practice No.8- Wastewater Treatment Plant Design, 1977 (WPCF
Manual), p.14.

°. See WPCF Manual at 14; see also Appendix II, "Inhibition of Nitrogenous BOD and
Treatment Plant Performance Evaluation," Journal of the Water Pollution Control Federation (Journal

WPCF), Vol. 53, # 12, December 1981, p.1.



established effluent standards for secondary treatment in 1973.'% Aas
a result, secondary treatment facilities often could not meet their
NPDES permit requirements, so EPA amended its secondary treatment
requirements in 1984 by adding section 133.102(a) (4).'' This section
provides that at the option of the NPDES permitting authority, the
original 30 mg/l BOD5 effluent limit may be substituted with the
lower 25 mg/1l C-BOD5 effluent limit. Using the C-BOD5 alone solves
the problem of nitrification interference, but as explained below,
it allows a large portion of the BOD pollution in the waste stream
to avoiding detection.

B. Deficiencies Caused by Incorrect BOD Testing

There are two main problems caused by BOD5 and C-BOD5 testing
methods mandated by the current regulations: 1) they lead to
ignoring N-BOD waste, often a substantial portion of the waste
stream; and 2) they only represent a five-day value, and not the
ultimate value.

1. Current BOD Testing Ignores N-BOD

The main problem with the BOD5 test is that it does not reveal
how much of what pollutant (N-BOD or C-BOD) is present in the waste
stream. Although the BOD5 test was originally used to measure C-BOD
in order to avoid interference from nitrification as well as to save
time, it was intended to be used in combination with the TKN (Total
Kjeldahl Nitrogen) test, which is used to measure N-BOD. However,
it became common engineering practice to use the BOD5 test by
itself.

Many professionals erroneously believed that its value
represented the whole amount of oxygen required to stabilize organic
matter in raw sewage. The attached description of the BOD test'?
explains that the BOD5 test value is deficient in two respects: one,
it does not indicate whether the BOD is carbonaceous or nitrogenous;
and two, it only represents the BOD value at five days, rather than
the ultimate value. By evaluating only BOD5 test data, the EPA in

10 See Appendix VII, "Letter to the Editor from BOD Task Group (James C. Young, Iowa State
University; Gerald N. McDermott, The Proctor & Gamble Company; and David Jenkins, University of
California, Berkeley)," appearing in Journal WPCF, Vol. 54, #7, 1982.

" 48 Fed. Reg. 52,259-60 (1983).

12 Appendix I: "BOD Test," Peter Maier, 1993.



fact addressed only 41% of the BOD pollution in raw sewage.'® The
anticipated 85% treatment consequently results in only a 35%
treatment requirement (85% of 41%), which is clearly inadequate to
meet any of the final or interim goals of the CWA.

The 1984 regulation changes which allowed the substitution of
the C-BOD5 test is also faulty. It was estimated that 60% of the
facilities violating the NPDES permit prior to 1984'% got into
compliance with the new C-BOD5 requirement by simply adding a
chemical such as allythiourea. This process selectively kills
autotrophic organisms in the test sample, which results in a lower
BOD5 reading in the sample, but masks the N-BOD pollution still
present in the waste stream. Also, it is questionable if such
facilities would have met the 85% treatment requirement of even the
C-BOD, which should be based on the C-BOD5 test value of the raw
sewage influent entering the facility (but which was never required
to be tested).

EPA justified the regulation change based on the test results
of effluents only, and assumed that the nitrification interference
of the BOD5 test was caused by autotrophic organisms growing in
under-loaded sewage treatment facilities. However, recent testing
shows that this assumption is not correct in many cases.

For instance, testing in Salt Lake City indicates that the
nitrification interference in the BOD5 test on raw sewage influent,
as well as on the effluent, is caused by autotrophic organisms
originating from the sewer system, and not from the "under-loaded"
treatment facility, since nitrification (TKN reduction) does not
occur in the facility itself.'® As a result, the facility receives
much lower amounts of C-BOD than it was designed to treat, and
instead receives N-BOD waste it is not able to handle.

C-BOD5 tests on raw sewage in Chicago and San Diego also

1. See Appendix I, page 2, figure 1. Point A in that graph represents the BOD5 value assumed to
be the C-BODS5 value by current regulations (200 mg/l). Point B represents the actual ultimate total
BOD pollution value, or 485 mg/l. Since 200 is 41% of 485, EPA only addresses 41% of the total
BOD pollution present in the waste stream.

1 See Appendix VI, "Nitrification in BODS5 Test Increases POTW Non-Compliance," Journal
WPCF, Vol. 55, #12, December 1983, p.1

1>, See Appendix III, "1984 Salt Lake City Water Reclamation Facility Test Results," especially
table of test results on last page, comparing the TKN and Ammonia (NH3-N) values of influent and
effluent. Because there is no significant change in the TKN value, and because the ammonia values
actually increased, this indicates that no nitrification is occurring in the plant itself.



indicate that nitrification interference should be anticipated for
all BODS testing.16 Carbonaceous and nitrogenous biochemical oxygen
demands must be considered separately. To do otherwise leads to
technical data that is both meaningless and misleading, and can lead
to the incorrect design of sewage treatment facilities.

2. Current BOD Testing Only Represents the 5-
Day Value, Not the Ultimate Value

Not only must N-BOD and C-BOD be measured separately in order
to accurately assess the makeup of a waste stream, but those values
must be measured and quantified to reflect their ultimate value when
the waste has fully stabilized in the waterway. The current C-BOD5
and BOD5 tests are faulty because they only represent the 5-day
value, not the ultimate value.

This fact was recognized by EPA during the formulation of the
1984 revisions, although the regulations failed to implement the
formula needed to adjust for the problem.'” As explained below,
there is no need to increase the time of the test- a simple formula
extrapolates the ultimate value from the 5-day values.

C. Required Formula for Accurate Testing of BOD Values

In order to reflect the true measure of both the N-BOD and C-
BOD components of BOD pollution, as well as to reflect the ultimate
C-BOD and N-BOD wvalues (not just the 5-day interim wvalue), the
following formula must be used:

BOD = 1.5 C-BOD5 + 4.6 TKN

In this formula, the C-BOD5 value is multiplied by 1.5 to give the
ultimate C-BOD value.'® The ultimate N-BOD value is determined by

', See Appendix IV- "Exertion of 5-Day Nitrogenous Oxygen Demand in Nitrifying

Wastewaters," Journal WPCF Vol. 55, #9, Sept. 1983 (Chicago Results) and Appendix V- "San Diego
Test Results on Raw Sewage, 1992." The Chicago data, Appendix IV, table III, shows N-BODS5
percentages of raw influent to be 24%, 28%, and 48% in three different plants. The San Diego data,
Appendix V, shows an average N-BODS5 component in raw influent to be 15%, 12%, 16% and 20%.
The maximums on a daily basis were as high as 57% N-BODS in raw influent.

17 48 Fed. Reg. 52,274 (1983) (section ILA.).
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multiplying the TKN test value by 4.6.'° Testing for these separate
components and using this formula yields the true ultimate makeup of
the BOD, and eliminates problems related to nitrification
interference (without ignoring N-BOD) .

D. Best Practicable Waste Treatment Technology

It is the function of the secondary treatment regulations to
define the best practicable waste treatment technology. This
petition shows that waste treatment technology exists to build POTWs
which cost no more or less than plants designed to meet current
regulations, yet which reduce pollution to a much greater extent
than those same plants designed to meet the current regulations.

Sewage is basically water carrying solids, and in order to
treat sewage (remove solids), it is essential to know not only the
composition of these solids, but even more importantly the physical
condition of these solids (settleable, non-settleable, colloidal,
or molecular dissolved). These conditions change with detention
time and as sewage is transported from the source to the sewage
treatment facility. Primary treatment mainly removes the settleable
solids, while the non-settleable and dissolved solids only can be
removed after they are adsorbed to a medium that can be removed by
settling. Secondary treatment, historically defined as biological
treatment, is using biomass (a medium of living organisms) to adsorb
or directly utilize the non-settleable and dissolved solids in
sewage, which in turn can be removed by settling processes.

This adsorption (or direct utilization) process can be achieved
in fixed medium systems (trickling filters or bio-disks), or in
suspended grown treatment systems (activated sludge, oxidation
ditches). They all are called "secondary treatment," but their
efficiency in removing the solids in the sewage are quite different,
and mainly depend on the biomass that can be maintained in such
systems. All biological treatment processes (removal of C-BOD, N-
BOD, TKN, nitrates, phosphates) can be achieved as long as a
suitable biomass can be contained in a controlled environment.

Oxidation ditches can provide such an environment, and the use
of oxidation ditches results in excellent treatment of all the
conventional water pollution elements in the waste stream.?’ These

Yod

2 See Appendix IX, "Evaluation of Oxidation Ditches for Nutrient Removal," EPA 832-R-92-
003, Sept. 1992; see also Appendix X, "A Comparison of Oxidation Ditch Plants to Competing



treatment results are contributed to the biomass contained in the
system capable of adsorbing (or directly utilizing) all the above-
mentioned water pollution elements from sewage.

Similar excellent treatment results (TKN, nitrate and
phosphorous reduction) can be achieved in other containment systems.
Not only in expensive multi-unit systems, but also in inexpensive
Sequencing Batch Reactor (SBR) systems.21

Since these results are achieved in a containment system
without primary treatment and without expensive sludge
stabilization, it is not surprising that the initial construction
and annual operating costs of oxidation ditches and SBRs are lower
compared with complicated "conventional" systems which are only
capable of adsorbing C-BOD, and which are unable of adsorbing or
utilizing other water pollution elements in sewage such as N-BOD,
nitrates and phosphates.22

E. Proposed Testing and Effluent Limitation Amendments

The petitioners recognize that it might not be economically
feasible to apply the proposed regulations to existing POTWs, since
many would be out of compliance and would need to make major
renovations. Therefore, the petitioners propose that a new section
be added to 40 C.F.R. Part 133 which would require testing of the
below parameters for all existing and future POTWs,?® but which would
only apply as NPDES effluent limitations for those POTWs yet to be
built or renovated. Based on the EPA reports and other technical
papers cited in this petition, as well as numerous other technical

Processes for Secondary and Advanced Treatment of Municipal Wastes," EPA 600/2-78-1051, March
1978.
2l See Appendix VIII, "Biological Phosphorous Removal in a Fed-Batch Reactor Without
Anoxic Mixing Sequences," Research Journal WPCF, Vol. 63, #3, May/June 1991. This paper shows
that the following effluent standards can be achieved using a SBR: less than 10 mg/l C-BOD; 10 mg/1
TSS; 0.2 mg/l ammonia nitrogen; 5 mg/l total nitrogen; and 1 mg/l phosphorous.
See also Appendix XI- "EPA Summary Report on Sequencing Batch Reactors," EPA/625/8-
86/011, August 1986, esp. pp. 9-13.

2. See Appendix XI pp. 16-22: these charts show the results of EPA's estimated costs for
constructing SBRs of various sizes (1986). EPA's ultimate conclusion was that SBR and oxidation
ditch systems can be built and operated at lower costs than conventional systems.

3 Testing on existing POTWs is necessary in order to evaluate treatment plant performance,
since it is essential that proper technical data be available to determine future needs.



papers regarding secondary treatment and nutrient removal, the
following effluent standards are proposed. The technical literature
supports that these proposed effluent limitations are easily
attainable by utilizing the proper biomass in a suitable containment
facility, such as oxidation ditches and SBRs (as well as any other
systems that EPA may wish to explore).

PROPOSED EFFLUENT LIMITATIONS:

C-BOD5 < 15 mg/1
TKN < 5 mg/1
NH3-N < 1 mg/l
NO3-N < 5 mg/1
Total P < 2 mg/1l

All measured as 7-day averages.

CONCLUSION:

Treatment technologies are available to treat wastes more
completely than the technologies which are now being employed to
meet the current regulations, and at an equal or lesser cost. This
being so, EPA has an obligation under the CWA to amend the secondary
treatment standards to reflect this best practicable waste treatment
technology.

The actual pollution components in the waste stream can only be
identified by using correct testing procedures, as proposed in this
petition. Correct testing of these parameters is the only way to
ensure that the design of future POTWs will result in the treatment
of all components of the waste stream, and to ensure that future
expenditures of public funds will efficiently contribute to the
interim 85% treatment goal of the CWA, as well as the ultimate goal
of eliminating the discharge of pollutants into the Nation's waters.

SUBMITTED this Sixth Day of August, 1993.

Matthew Kenna

1310 Meadow Rd.
Durango, CO 81301
(303) 385-6941
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LUCERQO, Circuit Judge, Concurring in part and dissenting in part

I join parts I, I1, and IIIA of the majority’s opinion. but musrt respectfully
dissent from part 1IIB. The majority concludes that the EPA’s interpretation of
the secondary treatment provisions is “permissible”™ and therefore valid under
Chevron, U.S.A.. Inc. v. Natural Resources Defense Council, Inc.. 467 U.S. 837
{1984). 1 cannot agrec for two reasons. First, one “permissible™ interpretation
identified by the majority is not in fact advanced by the EPA. We cannot defer
under Chevron to an agency construction when the agency has not construed the
language at issue. Second, on this record. the EPA’s construction of the term
“secondary treatment” is not permissible. While the Clean Water Act (“CWA™)
gives the Administrator discretion to define secondary treatment pursuant to the
statute, that discretion cannot be exercised in a manner inconsistent both with the
structure and legislative history of the statute and with the Administrator’'s own
prior interpretation of the term. [n allowing the substitution of qualiry-bascd
controls for generally-applicable, technology-based effluent limitations. the
majority allows the EPA to rerurn clean water regulation to the pre-1972 era.

The EPA does not itself argue that the language of 33 U.S.C. §
1311(b)(1)(B)—that “there shall be achieved . . . effluent limitations based upon
secondary treatment ’—gives it discretion to set effluent limitations lower than
those deemed attainable .I‘.hrnu'gh the application of secondary treatment. The

majority’s resolution, to the extent it finds discretion for the EPA’s decision from
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the term “based upon.” see Maj. Op. at 27-28, is premised on its own construction
of the stature, not the EPA’s. That runs counter to the logic of Chevron deference
and consequently to a core principle of judicial review of agency action. “If the
basis stated by the agency for its decision is insufficient, we may not supply
another that the agency itself has not chosen to rely on.” American Meat Inst, v,
EPA, 526 F.2d 442, 453 (7th'Cir. 1975) (citing SEC v, Chenery Caorp., 332 U.S.
194, 196 (1947) (“[T]he court is powerless to affirm the administrative action by
substituting what it considers to be a more adequate or proper basis. To do so
would propel the court into the domain which Congress has sct aside exclusively
for the administrative agency.”)). If Congress has implicitly or explicitly left
gaps in a statutory scheme. Chevron requires us to defer to reasonable efforts on
the part of the agency to fill those gaps through policy and rule-muaking, sec 467
U.S. at 843-44, and is explicitly concerned with the agency’s construction of
congressional language to fill those gaps, id. Such gap-filling can onlv be upheld
if the agency’'s own rationale for its actions —including its construction of the

statute—is proper.’

‘The majority argues that [ fail to distinguish between “the source of
agency discretion, which we must determine in the first instance under Chevron,
and the basis for the agency's exercise of its discretion, for which . . . we may not
supply our own rationale.” Nlaj. Op. at 28 n.17. The majority’s distinction is
untenably semantic because an agency’s exercisc of discretion under Chevr
must be based on its claimed statutory source of discretion. In reviewing the

(conrinued...)
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Reviewing the Agency’s denial of Maier’s peution. iis briefs. as well as the
material accompanying its earlier promulgation and amendment of secondary
treatment regulations, I can find no suggestion from the Administrator that were
she to find reductions of a particular pollutant attainable by means of secondary
treatment. she would not need to promulgate a generally-applicable effluent
limitation for that pollutant. Indeed. the Agency may hold a contrary view of its
§ 1311(b)(1(B) discretion. In responding to Maier’s petition, the Administrator
states that were technologies to control NOD considered to be secondary
treatment, “[a]lny such revised secondary treatment requirements would be
universally applicable to all POTWs pursuant to section 301(b)(1)(B) [33 U.S.C.

§ 1311(b)(1)(B)].” A.R. at 123-24; see also EPA Br. at 26 ("Were NOD

'(...continued)
former, a court is bound to review the latter. The majority would have the
reviewing court independently root through the statute on its own cognizance
looking for gaps that the agency’s policymaking might permissibly back-fill.
What the majority has done is to identify an ambiguous portion of the statute, i.e.
the “based upon” language of § 1311(b)(1)(B), and defended the agency’s failure
to promulgate generally-applicable NOD effluent limitations on the basis of the
court's own construction of that ambiguous term. Quite aside from the fact that
the EPA has implicitly disavowed this particular construction of the sratute,
Chevron contains absolutely no authorization for approving administrative
constructions in this manner. The most that the majority can conceivably make of
the “based upon” language of § 1311(b)(1)(B) is that the administrative
construction of “secondary treatment” does not violate that particular statutory
provision. This view is probably unsustainable in light of the EPA’s previous
interpretation of § 1311(b)(1)(B). But even assuming its validity. the majonty’s
view fails to show that the administrative construction of “secondary treatment”
does not fall afoul of some other provision of the CWA..

1
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limitations to be made part of “secondary treatment,” they would apply o all
POTWs regardless of lecal conditions.™).

Morecover. the relevant regulatory history strongly suggests that the Agency
would not interpret the “"based upon” language in § 1311(b)(1)(B) to give it
discretion to depart from reductions attainable by the technology described in 33
U.S.C. § 13141d)(1). Effluent limitations on POTWSs are set pursuant to 40
C.F.R. § 133.102. This regulation. which the Agency refers to as the Secondary
Treatment Information regulation, consistently cites both § 1311(b)(1)(B) and §
1314(d)(1) as its statutory authority, see. ¢.g.. 41 Fed. Reg. 37222 (1976), and has
never suggested that reductions deemed attainable via secondary treatment need
not be transiated directly into applicable effluent limitations. Rather, the Agency
has implicitly viewed the Secondary Treatment Information regulation as
simultancously satisfying both its information publication obligations under §
1314(d)(1) and its limitation promulgation obligations under § 1311(b)(1)(B).
See. c.g., 42 Fed. Reg. 54664 (1977) (“The Secondary Treatment Information
regulation contains effluent limitations in tcrms of biological oxygen demand,
suspended solids and pH which must be achieved by municipal wastewater
treatment plants . . . in accordance with section 301(b)1XB) of the . . . FWPCA.
The Secondary Treatment Information regulation was promulgated pursuant to

section 304(d)(1) of the FWPCA.™).

-
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In fact. the Agency appears to regard the Secondary 'Erc.atmcm Information
regulation as simultaneously defining secondary treatment and cstablishing the
effluent limitations applicable to POTWs. See 41 Fed. Reg. 37222 (1976)
(“Secondary treatment (as defined in 40 C.F.R. 133) is the minimum level of
treatment required for all publicly-owned treatment works.”); 49 Fed. Reg. 36987
(1984) (“The secondary trearment regulation defines ‘sccondary treatment’ as
attaining an average cffluent quality for both biochemical oxygen demand, five-
day (BOD 5) and SS of 30 mg/l in a period of 30 consecutive days. an average
effluent quality of 45 mg/1 for the same pollutants in a period of 7 consecutive
days, and 85 percent removal of the same pollutants in a period of 30 consccurive
days.”). Agency practice has thus never recogunized a disjunction between its
obligation to publish attainable reductions under § 1314(d)(1) and to promulgate
effluent limitations under § 1311(b)}{1)(B). Yet the majority’s “based upon”
analysis would create this disjunction and effecrively attribute it to the Agency’s
discretion.

The Agency claims “'considerable discretion . . . to define ‘secondary
treatment.’” EPA Br. at 27. Exercising this definitional discrction, the Agency
asserts that controls on NOD and nutrients “simply should not be required as part
of ‘secondary treatment.’” Id. at 25. Were the Administrator responding to

Maier's petition in a regulatory vacuum, we might be required to defer to this

-5
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agency definition of secondary ireatment. Bur that is not the ;ase. The secondary
treatment regulations have always set controls on biological oxygen demand
(BOD), sec 38 Fed. Reg. 10642 (1973) (defining minimum level of BOD
reduction attainable through application of secondary treatment). and such “gap-
filling” appears entircly consistent with the applicable legislative history.”
Moreover. as noted above, BOD conrrols, in conjunction with those imposed on
certain other pollutants such as suspended solids, have been administratively
regarded as defining secondary treatment.

The Agency recognizes that NOD is one of two components of BOD, the
other being carbonaceous BOD (or “CBOD"). Sce.e.g., 48 Fed. Reg. 52272,
52274 (1983). Maier’s petition therefore requests the Agency to apply specific
controls to a pollutant whose restriction falis broadly within the administrative
and legislative understanding of secondary treatment. Of course, given the EPA’s
statutorily-conferred discretion to achieve “effluent limitations based upon
sccondary treatment,” § 1311(b)(1){B). the EPA may not be obliged to impose
secondary treatment-based controls on NOD. But having included the control of

oxygen-depleting compounds within the general definition of secondary

*“Gecondary treatment as considered in the context of a publicly-owned
treatment works is generally concerned with suspended solids and biologically
degradable, oxygen demanding materials (BOD).” H. Rep. No. 92-911, 92d
Cong., 2d Sess., at 101 (1971), quoted in Proposed Rule, 48 Fed. Reg. 52272,
52273 (1983).

-6-
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treatment, it is incumbent upon the EPA 1o explain its refusal to promulgate NOD
and nurtrient limitations.

In the past. the Administrator has principally explained the refusal to treart
NOD controls as part of secondary treatment as proceeding from the
impracticality of such controls. See. e g.. 49 Fed. Reg. 36986, 36988 (1984); 48
Fed. Reg. 52272, 52273 (1983) (citing supporting documentation for 1973
regulations). Such a decision. if adequatcly supported by the record, is well
within the Administrator's rulemaking discretion. In denying Maier’s petition,
the EPA now points to two factors. First, the Agency reiterates that secondary
treatment is concerned with the removal of carbonaceous organic material. This
argument begs the question. If Maier’s petition questions the EPA’s earlier
conclusion as to non-attainability, the Agency should explain its continued
reliance on its previous explanaiion. The EPA has not done so, instead insisting
that any new information on artainability submirted by Maier “does not establish
(or even suggest) why control of nitrogen or phosphorus should be considered
secondary trestment.” A.R. at 125,

That error alone would not require us to remand to the Agency were the
second factor relied on by the Administrator to deny Maier’s petition more
persuasive. It is not. The Agency’s sccond defense of its secondary treatment

regulations is to point to its policy preference for quality-based controls rather

i
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than generally applicable limitations, at least for pollutants that do not have a
uniform impact on receiving bodies of water. See A.R. at 113-14, 123; seg also
EPA Br. at 19-20. The EPA may yet have good reasons for refusing to regulate
NOD via generally-applicable effluent limitations on POTWs, but a policy
preference for quality-based mcasures over gcnerally-applicable technology-based
measures is not one of them.  Such a preference improperly construes the CWA.
Before 1972, the stated purpose of the Federal Warter Pollution Contrel Act
(“FWPCA"™) was “to enhance the quality and value of our watcr resources and to
establish a national policy for the prevention, control, and abatement of water
pollution.” 33 U.S.C. § 1151(=a) (1970) (superseded by Pub. L. 92-500, § 2, 88
Stat. 816 (1972)). To this end, the pre-1972 legislation employed ambient water
quality standards as the primary mechanism for water pollution control. Sec EPA
v._California State Water Resources Conirol Bd., 426 U.S. 200, 202 (1976). The
1972 Amendments to the FWPCA, popularly known as the Clean Water Act,
deliberately ended this approach. Prompted by the Senate Committee on Public
Works' review of the FWPCA program. and its conclusion that “the national
effort to abate and control water pollution has been inadeguate in every vital
respect,” S. Rep. 92-414. at 7, reprinted ip 1972 U.S.C.C.A_N. 3668, 3674,
Congress declared as the new national goal of the program that “the discharge of

pollutants into the navigable waters be eliminated,” 33 U.S.C. § 1251 (a)(1).

-8~
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Consistent with this end. the CWA substituted technology-based. generally-
applicable effluent limitations for water quality-based regulatory approaches. See
State Warer Resources Control Bd., 426 U.S. at 204 (**Such direct restrictions on
discharges facilitate enforcement by making it unnecessary to work backward
from an overpolluted body of water to determine which point sources are
responsible and which must be abated.”). The legislative history of thc Act is
replete with references to the need for this substitution.?

The EPA’s denial of Maier's petition effects an entirely opposite
substitution. In order for an administrative construction that runs counter to basic
policies underlying the rclevant statutory scheme to be rcasonable under the
sccond step of Chevron. the implementing agency must point to some language in
the statute to justify its pelicy conclusion—here, that the POTW regulatory

regime can legitimately depart from the core public policy of the CWA.* The

*The Senate Report accompanying the CWA notes: “The application of
Phasec I technology to industrial point sources is based upon the control
technologies for those sources and to publicly owned sewage treatment works is
based upon secondary treatment. L{1s not based upon ambient water gquality
considerations.” S. Rep. 92-414, at 43, reprinted in 1972 U.S.C.C.A.N. 3668,
3710 (emphasis added).

*Contrary to the majority’s assertion, placing this obligation on the
Administrator does not *turn[] the Chevron test on its head.” Maj. Op. at 33.
Chevron authorizes the Administrator to fill legislative gaps. but only when done
in compliance with her statutory policymaking discretion. Chevron, 467 U.S. at
843-44, Here, the EPA has without justification chosen to fill a gap by means of

(continued...)
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Administrator has not done so. Her passing reliance on § 131 l-{bj( I C), which
allows the Administirator to set “more stringent limitation[s]” to meet water
quality standards. is misplaced. At most, that provision allows the Administrator
to set quality-based limits foripollutants that cannot be attainably reduced by
secondary treatment, or to set supplementary quality-based limits for pollutants
already regulated by a floor of generally-applicable limitations based on
secondary treatment. It cannot reasonably be read as general discretion to
redefine secondary treatment 1o cover only those pollutants that are—in the view
of the Administrator—more appropriately regulated via gencrally-applicable
regulations rather than case-by-case quality-based limits. That interpretation
makes a mockery of the prim;l.cy accorded technology-based regulation by the
plain language and legislative history of the CWA.

In fact, Congress has irself confirmed that POTWSs arc not exempted from
this core policy. In 1977, Congress enacted 33 U.S.C. § 131 1(h), which permits

the Administrator, on a case-by-case basis. to relax secondary treatment

*(...continued)
a policy that contravenes the most fundamental tenet of the CWA. See Maislin
[m____T_L_E__v‘_P;j]]]_a_:y_SjssL}49'? U.S.111, 134-35 (1990) (agency “does not
have the power to adopt a policy that directly conflicts with its governing
statute”). Without some language suggesting that POTWs are exempt from the
force of this basic statutory imperative, the EPA’s regulatory inaction must be
regarded as “manifestly contrary to the statute,” and accordingly invalid under
Chevron. 467 U.S. at 844.

-10-
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requirements for POTWs releasing pollutants into marine waters. See 33 US.C. §
1311¢h). If the EPA has the discretion relied on by the Administrator in the
present case. this provision was (and is) entirely unnecessary. The Administrator
could simply declare that the biological treaiment of pollutants by POTWs that
release into marine waters is not “*secondary treatment” because she has made the
policy choice to address such discharges solely through individual NPDES permit

requirements. In passing § 1311(h), Congress effectively stated that such

discretion was not open to the Administrator. Cf. Bridger Coal Co. v Director
Office of Workers” Compensation Programs. 927 F.2d 1150, 1153 (10th Cir.

1991) (statute should be interpreted to give meaning and effect to each provision).

It is not our place to offer discretion to the Agency where Congress has not.”

‘The majority states that it is not authorizing the EPA’s exercise of general
policy discretion to substitute quality-based restrictions for generally-applicable,
technology-based effluent limitations. but is instead restricting the EPA’s
discretion to cases in which it advances a “reasoned explanation™ for this
substitution. Sce Maj. Op. at 32. I am not so sure. Nowhere does the CWA
suggest that its clear technology-first imperative is subject to cancellation by the
agency’s “reasoned explanations.” Nor does the majority explain why in the
absence of statutory authorization, the EPA is free to ignore that imperative on
the basis of its own “‘reasoned explanations.” Sege Direcror. Office of Workers”
Comp. v. Newport News, 115 S. Ct. 1278, 1288 (1995) (*Every statute proposes,
not only to achieve certain ends, but also to achieve them by particular means . . .

The withholding of agency authority is as significant as the granting of it. and
we have no right to play favorites between the two.”). Finally, the majority fails
to explain why the qualitative variability of pollutant discharges constitutes such
a “reasoned explanation.” or what other types of agency explanation would or
would not allow for a similar departure from the basic public policy of the CWA.

(continued...)
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On a number of occasions, the Agency has itself confirmed that “etfluent
limitations based upon secondary treatment” cannot be fixed by refercnce to
quality-based considerations. Sec, c.g., 38 Fed. Reg. 22298 (1973) (POTW
effluent limitation regulation “is 1o be based on the capabilities of secondary
treatment technology and not ambient water cuality”): 41 Fed. Reg. 30786, 30788
(1976) (same). In denying Maier’s petition, the Administrator alludes o this
constraint. see A.R. at 117 (*[T]he definition of secondary treatment is to be
technology-bascd rather than water quality based™). then ignores it without
explanation.

The denial of Maier's petition must be “based on a consideration of the
relevant Tactors.” Citizens to Preserve Overtion Park, Inc. v. Volpe, 401 U.S. 402,
416 (1971). Here. the EPA’s _cleniai iz based on one factor that is illegitimate—its
“reasoned™ policy preference fer quality-based over gencrally-applicable,
technology-based restrictions*—and another that is legitimate but

unsubstantiated— the nonattainability of NOD reductions. [ would remand the

3(...continued) _
Without some limiting principle, it is hard not to conclude that the majority is
essentially deferring to the EPA's policy preference for quality-based standards.

“The majority states that I view techn ological feasibility as the “only
criterion™ thar the EPA can use to define sccondary treatment. Maj. Op. at 26.
That is incorrect. Our review is appropriately confined to the rcasons given by
the EPA for its denial of Maier’s petition. In my view, the only argument the

(continued...)
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petition to the Agency for reconsideration in fight of the correct legal principles.

See American Horse Protection Ass'ny. Lvng. 812 F.2d 1. 7-8 (D.C. Cir. 1987).

%(...continued)
EPA offers that is not “manifestly contrary to the statute.” is onc based on
unsubstantiated claims of technological feasibjlity. This should not be contorted
to mean that the EPA’s only possible basis for defining sccondary treatment 1S

technological feasibility.
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